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O fice 112 (Janice O Lear, Managi ng Attorney).

Before Ci ssel, Hohein and Bucher, Adm nistrative Trademark
Judges.

Opi ni on by Bucher, Adm nistrative Trademark Judge:

Shi ndai wa, Inc. seeks registration on the Principal

Regi ster of the mark shown bel ow

Powersroom

as used in connection with “hand hel d power-operat ed

sweepi ng devi ces consisting of a power-rotated cylinder
having a handl e for manual nanipul ati on and exterior fins
t hat engage and throw | oose material to thereby clean

out door surfaces such as a sidewal k, driveway or the I|ike,
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in International Cass 7.* The application, as anmended,
seeks registration under Section 2(f) of the Trademark Act
(15 U. S.C. 81052(f)) as a result of the mark acquiring
di stinctiveness due to substantially exclusive and
conti nuous use of the mark in commerce since 1993.

The Trademark Exam ning Attorney has refused
registration under Section 2(e)(1l) of the Trademark Act, 15
U S.C. 81052(e)(1), on the ground that, when used in

connection with applicant’s goods, the term Power Broomi s

at least nerely descriptive of, if not generic for, such
goods. In particular, while applicant, in its response to
the refusal on the basis of nere descriptiveness, anended
the application to set forth a claimthat the term

Power Br oom has acquired distinctiveness for its hand- held

power - oper at ed sweepi ng device and is therefore registrable
pursuant to the provisions of Section 2(f) of the Trademark
Act, 15 U. S.C 81052(f), such claimhas al so been refused
as insufficient inasmuch as the termis either generic for
applicant’s goods or, alternatively, it is so highly
descriptive thereof that the evidence offered by applicant

does not suffice to denonstrate acquired distinctiveness.

1 Application Serial No. 75552930 was filed on Septenber 14,
1998, based upon applicant’s allegation of use in comrerce since
at least as early as April 15, 1993.
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Thus, the issues on this appeal are whether the term

Power Broomis generic for applicant’s goods and, if not,

whet her applicant’s showing is sufficient to establish that
such term although nerely descriptive of hand-held, power-
oper at ed sweepi ng devi ce, has acquired distinctiveness.
When the refusal was made final, applicant appeal ed.
Applicant and the Exami ning Attorney submtted briefs.
Applicant did not request an oral hearing.
It has been repeatedly stated that “determ ning
whet her a mark is generic ...involves a two-step inquiry:
First, what is the genus of goods or services at issue?
Second, is the termsought to be registered or retained on
the regi ster understood by the relevant public primarily to

refer to that genus of goods or services?” H. Marvin Gnn

v. International Association of Fire Chiefs, 782 F.2d 987,

228 USPQ 528, 530 (Fed. Gr. 1986). O course, in a
proceedi ng such as this, the genus of goods at issue are
t he goods set forth in the identification of goods in the

application itself. Magic Wand Inc. v. RDB Inc., 940 F.2d

638, 19 USPQ2d 1551, 1552 (Fed. G r. 1991) [“Thus, a proper
genericness inquiry focuses on the description of [goods
or] services set forth in [the application or] certificate

of registration.”].
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Mor eover, the burden rests with the Trademark
Exam ning Attorney to establish that the mark sought to be
registered is generic for the goods or services as

described in the application. Inre Merrill Lynch, 828

F.2d 1567, 4 USPQ2d 1141, 1143 (Fed. Cir. 1997). It is
i ncunbent upon the Trademark Exam ning Attorney to nake a
“substantial showing ...that the matter is in fact generic.”

| ndeed, this substantial showi ng “nust be based on cl ear

evi dence of generic use.” Merrill Lynch, 4 USPQ2d at 1143.

Thus, it is beyond dispute that “a strong showing is

required when the Ofice seeks to establish that a termis

generic.” Inre K-T Zoe Furniture Inc., 16 F.3d 390, 29

usP2d 1787, 1788 (Fed. Cir. 1994). Furthernore, any doubt
what soever on the issue of genericness nust be resolved in

favor of the applicant. In re Waverly Inc., 27 USPQ2d

1620, 1624 (TTAB 1993).
Addressing the first part of the G nn genericness
inquiry above, we find that the genus of goods at issue in

this case is hand- hel d, power-operated sweepi ng devi ces.

W turn next to the second part of the G nn

genericness inquiry: whether the matter applicant seeks to

regi ster, PowerBroom is understood by the relevant public
primarily to refer to the genus of goods at issue, i.e.,
hand- hel d, power-operated sweepi ng devi ces.

- 4 -
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The Trademark Exam ning Attorney initially assigned to
this case provided separate dictionary definitions of the
words “power”? and “brooni3 arguing that “[t]ogether the
ternms | eave no doubt that the applicant’s goods are nerely
power -operated broons.” (Ofice action of My 25, 1999).

In support of the refusal, the Trademark Exam ni ng
Attorney submtted excerpts of articles retrieved fromthe
LEXI S/ NEXI S dat abase showi ng “power brooni (and variations
t hereof) used in connection wth various power-driven
cl eani ng devi ces.

In response, applicant argues that the term Power Broom

is not generic, and that is it not “highly descriptive” as
contended by the Trademark Exam ning Attorney, but rather
that it should be found to be nerely descriptive, and that
the term has acquired distinctiveness when used in
connection with its hand-hel d, power-operated sweeping

devices. Applicant asserts that the excerpts the Trademark

2 power: ...9. a. The energy or notive force by which a

physi cal systemor machine is operated: turbines turned by steam
power; a sailing ship driven by wind power. b. The capacity of a
systemor machine to operate: a vehicle that runs under it own
power. c¢. Electrical or nechanical energy, especially as used to
assi st or replace human energy. d. Electricity supplied to a
hone, building or community: a stormthat cut off power to the
whol e region. ...The Anerican Heritage Dictionary of the English
Language, (3'® Ed 1992).

3 broom 1. A bunch of twi gs, straw, or bristles bound
together, attached to a stick or handle, and used for sweeping.
The Anerican Heritage Dictionary of the English Language, (3" Ed
1992) .

- 5 -
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Exam ning Attorney has collected fromthe LEXI S/ NEXI S

dat abase fail to support the Ofice s position on

genericness, falling into three general categories.
According to applicant, the first category of articles

i nvol ves unm st akabl e references to applicant’s product:

CETTI NG THE MOUSETRAP TO MARKET
...Ronal d Gergman and Paul Sund scoured trade
nmagazi nes, joined a trade association and wote out

a list of potential custoners and key deci sion
makers who might handle their invention — a power

broomto deal with snow, |eaves and dirt. They
filmed their own product video and sent out 75
copies. A marketing manager at the Portland, Oe.

Di vi si on of Japan-based Shindaiwa Inc. saw the video
and .*

A COOL NEW TOOL THAT' S HARD TO @ VE THE BRUSH-
OFF

The inplement is called a power broom and let’s

just say it swept this reviewer off his feet.
Devel oped by a conpany cal |l ed Shi ndaiwa, the

power broomfirst began show ng up on deal ers’

fl oors about seven years ago...°

Appl i cant argues this category includes several exanples
t hat probably involve the theft of one of applicant’s
branded products along with other |awn and | andscapi ng
machi nery:

POLI CE BLOTTER
A landscaping trailer was entered and two bl owers, a
power broom and a hedge clipper were stolen on
August 6 ....°©

4 For bes, Cctober 5, 1998.
5 The Hartford Courant, May 7, 2001
6 Asbury Park Press (Neptune, NJ), August 19, 1998.

-6 -
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PCLI CE BEAT:
It was reported Hanel Soddi ng & Landscapes ...was
burgl ari zed and a power broom and chain saw were
taken totaling $1,089. The incident occurred
bet ween Aug. 25 and Sept. 1.7

According to applicant, the second category of

LEXI S/ NEXI S excerpts references heavy-duty machi nery for

sweepi ng muni ci pal streets and hi ghways or for renoving

snow from streets, airports and parking areas:

In other business, the board: ‘Approved H ghfield s
request to purchase a new power broom for road
cleaning. H ghfield said he had bids of $2,100 and
$2,800; Mtchel instructed himto get a third bid
and buy fromthe | owest bidder.. .8

Typically, 1,400 to 1,500 tons of sand and salt had
to be renoved each spring fromthe city’s 39 mles
of streets. Power broonms swept spillover fromthe
si dewal ks. Four or five |laborers raked |ayers of
muddy junk fromthe parkways. O hers hand-shovel ed
sone of the bulky dirt and debris from roadway
gutters and swal es. Loaders scraped and scooped the
remai ning .°

..Silica (dirt), viscosity and total base nunber
stayed well within acceptable ranges, too. Hubbard
had establ i shed 350 hours as the conpany’s officia

service interval. Only asphalt pavers (because of
the heat) and power broons (because of the dust)

remai n at the 250-hour i nterval .1

Target streets will be posted with tenmporary No
Par ki ng signs the day before city enpl oyees cone
with leaf blowers and rakes to go after litter,

foll owed by power broons sweeping the sidewal ks and
a checking and cl eaning of street catch basins.!

...or see the latest snow-fighting equi pnent and
| earn how to use that equiprment nore effectively.

10
11

Tel egraph Herald (Dubuque, |A), Septenber 14, 2000.
Intelligencer Journal (Lancaster, PA), Septenber 22, 1999.
Publi c Wrks, Decenber 1998.

Const ructi on Equi pnment, Septenber 1998.

The Provi dence Journal -Bulletin, My 13, 1998.

-7 -
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Thus power broons are now repl aci ng pl ows at
many airports.

“They sweep down to bare pavenent. A plow
|l eaves a thin filmof slush or snow and that can
freeze,” said a representative froma major .12

Jerry Nainoli, general superintendent of Anderson
Construction, remenbers an out-of-control driver who
slanmed into a power broomon his work site on I-95
...at 3 a.m in Novenber 2000. The driver was killed
upon inpact. H's workers just narrow y avoi ded
injury. s

The final category of uses of the term “Power Broom”
according to applicant, refers to a vacuum | i ke devi ce not
unli ke the subject of an earlier, subsisting registration
initially cited as a bar to the instant application under
Section 2(d) of the Trademark Act. %

FULL- FEATURES BREATHE LI FE BACK | NTO VACUUM
MARKET:
While full-feature vacuum cl eaners are relatively
vener abl e conpared to gadgets |i ke nmop vacs and
power broomns, manufacturers have been beefing up
cani ster features to prevent themfromgetting
stal e.!®

THE BENEFI TS OF SEAMLESS RUBBER ROCFI NG
The application process first requires the
preparation of the existing surface. As the
seam ess rubber roofing can be applied over the
exi sting roofing material, the procedure involves
the renoval of any | oose aggregate via a power
broom a vacuum or ot her neans.®

12 The Buffal o News, April 27, 1994.

13 The Phil adel phia Inquirer, May 1, 2001.

14 Reg. No. 1114125 for the mark POMNER BROOM i ssued to The
Scott Fetzer Conpany on February 27, 1979 for “electric vacuum
cleaners.” Section 8 affidavit accepted and section 15 affidavit
acknow edged; renewed. The word “Power” is disclainmed apart from
the mark as shown.

15 Di scount Store News, January 14, 2000.

16 I ndi ana Manufacturer, April 1998.

- 8 -
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YOUR G NSU KNI FE LI KELY CUT I TS TEETH IN

ARKANSAS:
But company officials want to pronote the two-year-

old Readi Vac line, which includes small brush
vacuuns, power broons, wet-dry vacs, portable

cani ster vacuuns and hand- hel d nodel s, Ander son
sai d.

COOL TOOLS:
Sl eek and sophisticated, the winner of an appliance
design award, the Quicksilver vacuumis intended to
of fer the best features of uprights, canisters,
portable units and power broons, according to

product manager Doug Barren.?!®
We also ook to the evidence in the record show ng how
applicant uses its mark. The designation “the Power Broonf
is often used as a stand-al one noun (Exhibit K), or witers

have used the term “PowerBroons,” the pluralized form of
the mark, again as a noun (Exhibit L). Nonetheless,

consi stent with the discussion above, we do see the general
categories into which this product falls. For exanple,
applicant’s patent docunents (Patent Nos. 5,161,318 and
5,269,082, Exhibit A refer to the invention as a “hand-

113

hel d, readily portabl e power sweeping tool” relying upon “a
plurality of pliant fins® extending radially outwardly”
from®“a pair of druns.” Cearly, this machine has none of

the “twigs, straw, or bristles” associated with the

traditional broom Applicant’s brochures list the

1 The Commerci al Appeal (Menphis, TN), August 1, 1992.
18 The San Franci sco Chroni cle, Septenber 22, 2001.

19 The record does show the option of replacing the fins with
a nylon brush assenbly for sone applications.

- 9 -
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speci fications of this “gasoline-powered sweeper” (Exhibit
D), they conpare its “Wol e New Concept in Power Sweeping”
with “conventional sweeping tools” as well as with other
“hand power tools.” (Exhibit J). It is called a “cleanup
tool” (Exhibit I) and a “power sweepers” (Exhibit F).
Based on this entire record, we agree with applicant
that the evidence offered falls short of clearly
establ i shing genericness. The absence of any third-party
use of the term PowerBroom (or “power broonf or other
simlar variations) in connection with hand-held, power-
oper at ed sweepi ng devi ces supports a conclusion on this

record that such termis not generic in relation to

applicant’s goods. See In re American Fertility Society,

188 F.3d 1341, 51 USPQ2d 1832 (Fed. Cir. 1999); and Inr

Ferrero S.p. A, 24 USPQ2d 1155, 1157 (TTAB 1992) [“if a

termis generic for a type of a product that has been on
t he market for decades, evidence of its use by others in
t he mar ket pl ace shoul d be avail abl e”].
By anending the application to set forth a clai mof
acquired distinctiveness, applicant has in effect conceded

that the term PowerBroomis nerely descriptive of its

goods. Such a claimis tantanmount to an admi ssion that the

term Power Broomis not inherently distinctive and therefore

is unregistrable on the Principal Register, in light of the

- 10 -
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prohibition in Section 2(e)(1) against nmerely descriptive
mar ks, absent a show ng of acquired distinctiveness

pursuant to Section 2(f). See Yamaha International Corp

v. Hoshino Gakki Co. Ltd., 840 F.2d 1572, 6 USPRd 1001,

1005 (Fed. Gir. 1988) [“Were, as here, an applicant seeks
a registration based on acquired distinctiveness under
Section 2(f), the statute accepts a | ack of inherent
di stinctiveness as an established fact”]. Although the
Trademar k Exam ning Attorney has argued in a largely
conclusory fashion that this mark is “highly descriptive,”
in light of our disposition of this case, it is not
necessary for us to decide that particular question.

Accordingly, we turn to whether applicant has
sustained its burden of proof with respect to establishing
a prima facie case that the nerely descriptive term
Power Broom has in fact acquired distinctiveness in
connection with applicant’s goods. |In this regard,
applicant has submtted a variety of types of
circunstantial evidence in support of its claimof acquired
di stinctiveness.

In addition to applicant’s basic declaration of use
under 37 C.F.R 82.20 evidencing exclusive and conti nuous
use of the Power Broomnmark in connection with these goods

for ten years, applicant has submtted ten declarations

- 11 -
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signed by distributors and deal ers of applicant’s product

stating that they consi der Power Broomto be a source

identifier. Applicant alleges that is has spent nore than
$100, 000 on pronotional activities over the past ten years
— on print advertising,®* a videotape for dealers, as well
as brochures, catal ogues, posters, etc. The record also
shows various unsolicited articles review ng and di scussing
applicant’s products found in many of the sane types of
periodi cal s where the paid adverti senments appeared. Anong

these articles, Qutdoor Power Equi prent Magazi ne publi shed

an article having a |ist of readers’ “nobst requested

products of 2001.” Applicant’s Power Broom sweepi ng machi ne
was ranked as No. 4 in the “Sweepers” category and No. 17

in the “Snow Renoval Equi pnment” category. Although the
Power Br oom sweepi ng machine is sold in thirty-nine
countries throughout the Western Hem sphere, Europe, Asia
and Africa, applicant has not provided any evidence as to
the volunme of sales. Finally, applicant conducted an

| nternet search of “powerbrooni using the Google search

engi ne, reporting that nost of the 203 hits were references

to applicant and its product involved herein.

20 Appearing in periodicals such as G ound Mi ntenance, Heavy
Equi pnent News, Construction Site News, Athletic Turf, Gound
Mai nt enance Equi prent Specifier, Turf National, Landscape
Managenent and Qut door Power Equi prent.

- 12 -
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Whet her one concludes that this termis nerely
descriptive or highly descriptive, the nmere fact that
applicant has a decade of use is not sufficient for us to
find that it has acquired distinctiveness as a trademark.
Hence, we nust consider the specific evidence of record.

As to the formdeclarations of ten individuals, al
t hese decl arants appear to be distributors or deal ers of
applicant’s product. Each declarant states that he/she
consi ders “PowerBroomto identify the source or
manuf acturer of [applicant’s] sweeping tool and is, |
believe, a trademark.”

Al t hough we have consi dered t hese form decl arati ons,
they are not the nost probative type of evidence in this
situation for several reasons. First, before getting to
the critical conclusory | anguage, these declarants
presunably read through the followi ng tutorial passage.
This “Statenent” about the difference between generic
desi gnati ons and trademarks, as drafted by counsel, nakes
it difficult for any literate person to choose the w ong
concl usi on:

The conpany Shindaiwa is soliciting your statenent as
concerns your understandi ng of the term PowerBroom as
applied to Shindaiwa sweeping tools. Your statenent
may be used to assist Shindaiwa in its attenpt to

regi ster PowerBroomw th the U S. Patent and Trademark
Ofice.
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Shi ndai wa markets a sweeping tool that consists of a
drum having fins attached to the periphery of the
drum A handl e extends fromthe drumand the drum
with radiating fins is rotated by an engine to thereby
performa sweeping action. Shindaiwa applies the term
Power Broomto this sweeping tool with the intent to

di stinguish the tool as a tool produced by Shi ndai wa.
It is assumed that you are famliar with Shindaiwa’ s
Power Br oom sweepi ng tool and only in that event are
you requested to sign this statenent.

Thi s intended use of PowerBroomas a trademark wil |
have failed if you consider that the term PowerBroom
nerely describes a product type and does not indicate
the source of the product. As an exanple, the term
“string trimrer” describes a product that is produced
by many manufacturers and is not a trademark. The
term Wed Eater likely indicates to you a string
trimer produced and sold by a particul ar conpany and
is accordingly a trademark. In what category does the
term PowerBroomfit as far as you are concerned.
Simlar to “string trimer” or simlar to “Wed
Eater”?

Second, even without this leading tutorial, these deal ers
conprise a select population of individuals who |ikely know

the source of this unique product. See In re Edward Sk

Products Inc., 49 USPQ2d 2001 (TTAB 1999). G ven these

i ndividuals’ relationship with applicant, their
declarations play only a mnor role in determ ning public
perception of the mark. Mre telling is the absence of
decl arations or any other direct evidence from applicant
bearing on the perception of ultimte purchasers from anong
menbers of the general public.

As to applicant’s Internet search of “powerbroom” it
shoul d come as no surprise that nost of these Google hits

woul d be stories about applicant’s product. Applicant’s

- 14 -
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search would find only those instances where this

conmbi nati on of words has a single string of ten-letters
unbr oken by a hyphen or a space. Cearly, doing a search
of “power broont (as the Trademark Exam ning Attorney did)
woul d have returned a | arger and nore neani ngful group of
hits for the usage of the conbined term The fact that
applicant chose to elimnate the space between these two
words (“power” and “brooni), thereby conpressing two words
into a single word, is immterial to the result under
Section 2(e)(1) of the Lanham Act. Especially in light of
applicant’s special formdrawi ng and repeated textual usage

(as Power Broom wi th upper-case letters “P’ and “B"),

rel evant purchasers will readily interpret applicant’s nmark
to be “power broont in the context of applicant’s goods.
In fact, several NEXIS stories reprinted above that were
provi ded by the Trademark Exam ning Attorney referring to
applicant’s sweepi ng tool displayed the termas two words.
Wil e applicant’s website does list thirty-nine
countries where Shindai wa has deal erships, for a variety of
reasons, this listing is in no way probative of the
acqui red distinctiveness of the term Power Broomin the
United States. First, there is no information provided as
to annual (or cunul ative) sales figures anywhere. Second,

it is not clear that each and every Shi ndai wa deal er

- 15 -
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carries this sweeping tool. Third, the only rel evant
inquiry for our purposes would be the sales vol une of

Power Br oom sweepi ng products within the United States.

Moreover, as to applicant’s pronotional activities of
its Power Broom product, it is not clear whether applicant’s
pronoti onal expenditures of $100,000 over a ten-year period
is atotal figure for the United States or worl dwi de. Even
if this expenditure represents pronotion limted to the
United States, we note that much of it would appear to be
directed to pronotional itens for dealers |Iike videotape
and in-store posters. This volunme of pronotion is not very
per suasi ve under these circunstances, and clearly is not
sufficient for us to find this term has acquired
di stinctiveness as a trademark. In any event, even this
approxi mation of applicant’s | evel of pronotion
expenditure, |like the other figures discussed above, is a
representati on of counsel unsupported by a decl aration of
appl i cant.

Finally, we consider the volume of inquiries during
2001 about the products appearing in advertisenents and

editorials in the Qutdoor Power Equi pnent nmagazi ne. As

shown in the listings, each of the entries begins with the
name of the manufacturer, e.g., Shindaiwa Inc., followed by
the parenthetical notation as to the nodel nunber, often

- 16 -
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foll owed by a generic designation, i.e., “snowthrower” or
“sweeper/vacuum” I n sone cases, as with the two listings
that applicant has highlighted, this parenthetical notation
i ncl udes the manufacturer’s product mark (PB270
Power Broom). W conclude fromthis showng that with its
ads in this magazi ne, applicant has been fairly effective
in creating a buzz anong such readers over its unique
product. However, even when taken in concert with all the
ot her evi dence of record, we do not find this piece of
evi dence to be probative of the distinctiveness of the term
Power Br oom

Accordingly, after considering all of applicant’s
evi dence, we find that applicant has not net its burden of

denonstrating that PowerBroomis entitled to registration

under the provisions of Section 2(f) of the Tradenmark Act.

Deci sion: The refusal of registration on the ground
that applicant’s mark is generic is reversed; the refusa
of registration on the ground that applicant’s mark is
nerely descriptive of the identified services and has not

acquired distinctiveness as a mark is affirned.



